
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Kenneth James Kirton,

Plaintiff,

vs.

City of North Charleston; 
Officer Quick, Badge No. 339, and
Charleston County,

Defendants.
____________________________________________

)  C/A No. 2:11-2341-MBS-BHH
) 
)
)
)   Report and Recommendation
)                    
)
)
)
)
)

This is a civil action filed pro se by a local detention center inmate.1  Plaintiff is being

detained at the Charleston County Detention Center on undisclosed charges.  In the

Complaint submitted in this case, Plaintiff seeks damages and injunctive relief from three

Defendants based on allegations that his federal constitutional rights were violated in

connection with a criminal case that was heard and decided in the City of North Charleston

Municipal Court.  Plaintiff claims that he was refused court-appointed legal counsel and was

thereafter held on excessive bail and in denial of his speedy trial rights.  He claims that he

was forced to go through a ?bench trial” without assistance of counsel before a municipal

judge who found him guilty of an undisclosed criminal charge and sentenced him to ?time

served.”  Plaintiff contends that his ?time served” prior to sentencing was longer than the

time permitted as a penalty for the crime of which he was convicted.  There are no

1 Pursuant to 28 U.S.C. §636(b)(1), and D.S.C. Civ. R. 73.02(B)(2)(e), this
magistrate judge is authorized to review all pretrial matters in such pro se cases and to
submit findings and recommendations to the District Court.  See 28 U.S.C. § § 1915(e);
1915A (as soon as possible after docketing, district courts should review prisoner cases
to determine whether they are subject to summary dismissal).
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allegations in the Complaint addressing the issue of whether or not Plaintiff appealed the

municipal court conviction of which he complains to the Charleston County Court of

Common Pleas, as he is/was statutorily allowed to do.  S.C. Code Ann. § 14-25-95 (?Any

party shall have the right to appeal from the sentence or judgment of the municipal court

to the Court of Common Pleas of the county in which the trial is held”; notice of appeal must

be filed within ten days of entry of final judgment of conviction).  In addition to the damages

and other relief requested, Plaintiff also asks this Court to certify this case as a ?class

action.”2

Standard of Review

Under established local procedure in this judicial district, a careful review has been

made of Plaintiff’s pro se Complaint filed in this case.  This review has been conducted

pursuant to the procedural provisions of 28 U.S.C. § § 1915, 1915A, and the Prison

Litigation Reform Act of 1996, and in light of the following precedents: Denton v.

Hernandez, 504 U.S. 25 (1992); Neitzke v. Williams, 490 U.S. 319, 324-25 (1989); Haines

v. Kerner, 404 U.S. 519 (1972); Nasim v. Warden, Md. House of Corr., 64 F.3d 951 (4th

Cir. 1995)(en banc); Todd v. Baskerville, 712 F.2d 70 (4th Cir. 1983); Boyce v. Alizaduh,

595 F.2d 948 (4th Cir. 1979). 

2 Since Plaintiff is a prisoner and is proceeding in this case pro se, there can be no
class-action certification.  Prisoners are prohibited from bringing a class action on behalf
of other prisoners.  See Oxendine v. Williams, 509 F.2d 1405, 1407 (4th Cir. 1975)(a pro
se prisoner cannot be an advocate for others in a class action); see also Fymbo v. State
Farm Fire & Cas. Co., 213 F. 3d 1320, 1321 (10th Cir. 2000) (pro se litigant cannot
adequately represent a class); Lewis v. City of Trenton Police Dept., 175 F. App’x 552, 554
(3d Cir. 2006)(same; prisoner). Cf. Hummer v. Dalton, 657 F.2d 621, 625-26 (4th Cir.
1981)(a prisoner cannot act as a "knight-errant" for other prisoners). 

2
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Pro se complaints are held to a less stringent standard than those drafted by

attorneys, Gordon v. Leeke, 574 F.2d 1147, 1151 (4th Cir. 1978), and a federal district

court is charged with liberally construing a complaint filed by a pro se litigant to allow the

development of a potentially meritorious case.  Erickson v. Pardus, 551 U.S. 89 (2007). 

When a federal court is evaluating a pro se complaint, the plaintiff’s allegations are

assumed to be true. De’Lonta v. Angelone, 330 F. 3d 630, 630n.1 (4th Cir. 2003). 

Nevertheless, the requirement of liberal construction does not mean that this Court can

ignore a clear failure in the pleading to allege facts which set forth a claim currently

cognizable in a federal district court.  Weller v. Dep’t of Soc. Servs., 901 F.2d 387 (4th Cir.

1990).  However, even under this less stringent standard, the Complaint filed in this case

is subject to summary dismissal under the provisions of 28 U.S.C. § 1915(e)(2)(B).

Analysis

Plaintiff’s Complaint is subject to summary dismissal based on the United States

Supreme Court’s decision in Heck v. Humphrey, 512 U.S. 477 (1994).  With respect to

actions filed pursuant to 42 U.S.C. § 19833 such as the present one alleging constitutional

violations and/or other improprieties in connection with the prosecution and trial of state

criminal charges, the Court stated:

We hold that, in order to recover damages for allegedly
unconstitutional conviction or imprisonment, or for other harm

3Section 1983 is the procedural mechanism through which Congress provided a
private civil cause of action based on allegations of federal constitutional violations by
persons acting under color of state law.  Jett v. Dallas Indep. School Dist., 491 U.S. 701,
731-32 (1989).  The purpose of § 1983 is to deter state actors from using badge of their
authority to deprive individuals of their federally guaranteed rights and to provide relief to
victims if such deterrence fails.  Wyatt v. Cole, 504 U.S. 158, 161 (1992).

3
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whose unlawfulness would render a conviction or sentence
invalid, . . . a § 1983 plaintiff must prove that the conviction or
sentence has been reversed on direct appeal, expunged by
executive order, declared invalid by a state tribunal authorized
to make such a determination, or called into question by a
federal court's issuance of a writ of habeas corpus, 28 U.S.C.
§ 2254.  A claim for damages bearing that relationship to a
conviction or sentence that has not been so invalidated is not
cognizable under § 1983.  Thus, when a state prisoner seeks
damages in a § 1983 suit, the district court must consider
whether a judgment in favor of the plaintiff would necessarily
imply the invalidity of his conviction or sentence; if it would, the
complaint must be dismissed unless the plaintiff can
demonstrate that the conviction or sentence has already been
invalidated.

Heck, 512 U.S. at 486-87.

By the above statements, the United States Supreme Court ruled that until a criminal

conviction is set aside by way of appeal, PCR, habeas, or otherwise, any civil rights action

based on  essential aspects of the conviction will be barred.  The limitations period for such

a post-trial civil rights action will not begin to run until the cause of action accrues, i.e., until

the conviction is set aside; therefore, a potential § 1983 plaintiff does not have to worry

about the running of the statute of limitations while he or she is taking appropriate steps to

have a conviction overturned.  See  Wallace v. Kato, 549 U.S. at 391-92; Benson v. N. J.

State Parole Bd., 947 F. Supp. 827, 830 (D. N.J. 1996)(following Heck v. Humphrey and

applying it to probation and parole revocations "[b]ecause a prisoner's § 1983 cause of

action will not have arisen, there need be no concern that it might be barred by the relevant

statute of limitations."); Snyder v. City of Alexandria, 870 F. Supp. 672, 685-88 (E.D. Va.

1994). 

4
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 As stated above, it is unclear whether or not Plaintiff has pursued his state court

appellate rights with regard to his City of North Charleston conviction.  But, since he is

complaining about it to this Court and since he is still in jail, it is presumed that he has not

had that conviction overturned as of this time.  Since Plaintiff has not been successful in

having his City of North Charleston conviction set aside by way of appeal, PCR, habeas

corpus, or otherwise, and because Plaintiff’s allegations about numerous procedural and

substantive issues arising during the prosecution, if true, would necessarily invalidate his

conviction, he cannot sue any of the Defendants based on their involvement in his

prosecution and ultimate conviction.  As a result, this case is subject to summary dismissal

as to all Defendants without issuance of service of process.

Furthermore, assuming that Plaintiff has begun a state appellate process with regard

to his City of North Charleston conviction, to the extent that he requests injunctive and/or

declaratory relief from this Court against the City because of its prosecution of the criminal

case against him,  this case is barred by the doctrine established by Younger v. Harris, 401

U.S. 37 (1971) and its progeny.   Younger and other cases hold that, absent extraordinary

circumstances, federal courts are not authorized to interfere with a state's pending criminal

proceedings.  See, e.g., Younger, 401 U.S. at 44; Taylor v. Taintor, 83 U.S. (16 Wall.) 366,

370 (1873)4 ; Harkrader v. Wadley, 172 U.S. 148, 169-70 (1898); Cinema Blue of Charlotte,

Inc. v. Gilchrist, 887 F.2d 49, 50-53 (4th Cir. 1989). 

     4Although the Supreme Court of the United States has not overruled Taylor v. Taintor,
an unrelated portion of the decision in Taylor v. Taintor, which concerned the right of
sureties to apprehend principals, has been superannuated by statute in Texas.  See Green
v. State, 829 S.W.2d 222, 223 (Tex. Crim. App. 1992)("However, Taylor is not the law in
Texas.").

5
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In Cinema Blue of Charlotte, Inc. v. Gilchrist, the United States Court of Appeals for

the Fourth Circuit ruled that federal district courts should abstain from constitutional

challenges to state judicial proceedings, no matter how meritorious, if the federal claims

have been or could be presented in an ongoing state judicial proceeding.  887 F.2d at 52. 

Moreover, the Anti-Injunction Act, 28 U.S.C. § 2283, expressly prohibits this court from

enjoining such proceedings.  Bonner v. Circuit Ct. of St. Louis, 526 F.2d 1331, 1336 (8th

Cir. 1975).  In Bonner, the United States Court of Appeals for the Eighth Circuit pointed out

that federal constitutional claims are cognizable in both state courts and in federal courts:

"Congress and the federal courts have consistently recognized that federal courts should

permit state courts to try state cases, and that, where constitutional issues arise, state court

judges are fully competent to handle them subject to Supreme Court review."  Id.; see also

D.C. Court of Appeals v. Feldman, 460 U.S. 462, 476 (1983) (federal courts cannot review

state court proceedings in an appellate sense); Gurley v. Superior Court of Mecklenburg

County, 411 F.2d 586, 587-88 (4th Cir. 1969)(federal courts may not issue writs of

mandamus against state courts); Craigo v. Hey, 624 F. Supp. 414 (S.D.W. Va. 1985)

(same). 

As indicated in the cases cited above, Plaintiff is not foreclosed from raising what

appear to be ?excessive bail,” ?denial of counsel,” “speedy trial,” and ?excessive sentence”

objections and having them  ruled on in his on-going state appellate process by the state

court judges and/or justices.  This Court cannot remove the authority to rule on such an

objection from the judge or judges who is/are actually in control on Plaintiff’s state criminal

case.  This federal court, however, is not an appellate court for state court cases, despite

6
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Plaintiff’s possible belief otherwise.   Appeals of orders issued by lower state courts must

go to a higher state court.  For more than two hundred years, the Congress has provided

that only the Supreme Court of the United States may review a decision of a state’s highest

court.  See 28 U.S.C. § 1257(since 1988, such Supreme Court review is discretionary by

way of a writ of certiorari and is not an appeal of right); see Ernst v. Child and Youth Servs.,

108 F.3d 486, 491(3d Cir. 1997) .  In civil, criminal, and other cases, the Supreme Court

of the United States has reviewed decisions of the Supreme Court of South Carolina that

were properly brought before it under 28 U.S.C. § 1257 or that statute's predecessors. 

E.g.,  Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1991) (an example of a

South Carolina Supreme Court case that was reviewed by the United States Supreme

Court).  

Recommendation  

Accordingly, it is recommended that the District Court dismiss the Complaint in this

case without prejudice.  See Denton v. Hernandez; Neitzke v. Williams; Haines v. Kerner;

Brown v. Briscoe, 998 F.2d 201, 202-04 (4th Cir. 1993); Boyce v. Alizaduh; Todd v.

Baskerville, 712 F.2d at 74; see also 28 U.S.C. § 1915(e)(2)(B); 28 U.S.C. § 1915A (as

soon as possible after docketing, district courts should review prisoner cases to determine

whether they are subject to summary dismissal).  

Plaintiff's attention is directed to the important notice on the next page. 

s/Bruce Howe Hendricks
United States Magistrate Judge

September 12, 2011
Charleston, South Carolina

7
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may file specific written objections to this Report
and Recommendation with the District Judge.  Objections must specifically identify the
portions of the Report and Recommendation to which objections are made and the basis
for such objections.  “[I]n the absence of a timely filed objection, a district court need not
conduct a de novo review, but instead must ‘only satisfy itself that there is no clear error
on the face of the record in order to accept the recommendation.’”  Diamond v. Colonial Life
& Acc. Ins. Co., 416 F.3d 310 (4th Cir. 2005) (quoting Fed. R. Civ. P. 72 advisory
committee’s note).  

Specific written objections must be filed within fourteen (14) days of the date of
service of this Report and Recommendation.  28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b);
see  Fed. R. Civ. P. 6(a), (d).  Filing by mail pursuant to Federal Rule of Civil Procedure 5
may be accomplished by mailing objections to:

Larry W. Propes, Clerk
United States District Court

Post Office Box 835
Charleston, South Carolina 29402

Failure to timely file specific written objections to this Report and
Recommendation will result in waiver of the right to appeal from a judgment of the
District Court based upon such Recommendation.  28 U.S.C. § 636(b)(1); Thomas v.
Arn, 474 U.S. 140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985); United States v.
Schronce, 727 F.2d 91 (4th Cir. 1984).

8
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